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the attempted ereation of c Superior Court and the trans-
fer thereto of the Jurisdiction of the county court 4id
not affect the existence of the county court as a de jure
office, If Chadbourne's eniranee into and continuance in
such office meets all the requirements of a de faocto of-
ficer as defined by this ecurt in Ekern v. MeQovern, 154
Wis. 157‘ lu N. W. 595. h6 L.B.A.’ N.S. 796, where it
said; ‘A person may be a de fagto officer and have no
real title at all to the glaeo be assumes to have a right
to. If cne is in possession of an office and performs
its duties and enters by right or such olaim of right as
not (o ve classsble as & usurper, or has been in undis-
turbed possession so long as to be equivalent to an entry
under claim of right, and £till claims in good faith to
be entitled to the office, and &ll surroundings afford
an appearance of & de jure offioclal stetus, he is as a
goeneral rule de fasto what he elaims to be, What gives

. him the status is oolor of authority -~ color of title
is not esaential, stristly speaking.'

". « » Where an office exists under the law it
matters not how the appointment of the incumbent is
made, 80 far as the validity of his aocts are concerned.
It is saocugh thet he is slothed with the insignia ol the
office, and exercises its powers and funetions."

The court further says:

' *"The reason for the rule that acts done by d.de faoto
officer in a 4e jJure office are valid rests upon grouands
of public poliey. If the contrery were held offieial aets
of the gravest eharsoter would have to be dedlared vold by
reason of a defect in the title of the inoumbent to the
offfce. Property and personal rights would be subjeet to
econstant hazards, arieing, not out of any infirmity in the
procedure settling them but out of a defeot intthe title
of the officiel exercising the funotions of the office ~
a defect not ix any way logleally oconnected with the Proper
exeroise of the assumed funotions. Henoce, given & de Jure
office and a de faoto incumbent thereof, there is valld
exercise of the powers of the offlse."

*(2) The feaot that Judge Chadbourne scted under the
name of Juldge of the Superior Qourt, instead of Judge of
the County Court, is immaterlal. His so aeting was under
the golor of a right conferred By the void eot ¢reating
the Superior Court. Under such ¢olor of right he assnmed
to,and 4id in fsot, exercise all the powers and fanotions
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of the County Court., That he 4id not assume the name
of the office was due to the feot that bhe supposed the
Jurisdietion of the Qounty Court was tfansferred to the
Superior Court and that he was suthorized to transect
the business of the former sourt uader the titlie of

the latter., There never was any Joudt in the minds of
either parties, counsel, sourt, or the pudblie that
Judge Ohadbourne in loting upon matters under the juris-~
distion of the County Court 444 so to the exoclusion of
the County Judge. That is what the void law sald he
should do, and that is what he 4id. Having taken the
substance of the offiee, he is none the less a de facto.
Judge though he 4id not assume its title. The inherent
charagter of an aot is not Qestroyed By a mere change
in the form thereof, nor is such character changed by
giving i1t a new name, The fumetions thet belong to an
office, and not its neme, determine its identity. See
Kirker v. Cinoinnati, 48 Obio 507, 27 K. X. 898.»

The Supreme Court of Wisconsin also sald in this
oase: ' '

#(3) Thet thers was in existence = de¢ jure offiger
of the County Court at the time Judge Chadbourne was de
fasto judge thereof doea not affeot the validity of his
asts as a de faoto juige. He bhaving ousted the de jure
judge and exercised the funotions of the offlios.

.0 » L]

", . . 80 1in the present case Judge Chadbourne held
under solor of title, had complete pomsession of the
office, room, records, papers of the Jounty Court, an’
existing de jure office, and exercised im full the powers
and dutles thereof. For that reason he was a de feoto
Judge of a 4e jure court, and his aets ere velid as to
third parties.” ' ' '

The case Just quoted is ao'nonrly in peint with the
nattoriundor discussion that we refrain from further discusaing
the point.



- 687

Honorable W, P. Weldrop, page 17

Insomuch as Mr. Elliot supposed himsgelf to be
*Criminal District Attorney", he took no cath of office as
County Attorney and filed nc bond as sueh offieer. Would
these fsots militate sgainst his being in the status of
de fasto County Attorney?

This question is authoritatively answersd by
decisajons of the appellate courts of Texas.

In the case of Oollier v. State, 287 8. W. 1095,
the deputy sheriff in whose gharge the Jury was plaeced had
made no bond as such officer. Upon appeel our Court of
Criminal Appeals in disoussing the matter said:

"Appellant contends that error was committed {n
that the jury was placed in charge of an officer other
than a duly authorized officer of the law while they
were consldering their verdioct. This question haa given
us no little ooncern, and were it omne of first impression
with us, the writer would not hesitate to hold that Davis,
the par%y who was placed in oherge of the Jury by the
sheriff, was not a de feacto or de Jure officer; but it
seems that the overwhelming weight of esuthority in this
and other states 1s to the erfect that Davis was & de
faoto officer, and we do not feel Justified in deciding
this question againat the great weight of authority. The
jdentiocal question was declded contrary to appellant's
contention by the Qourt of Civil Appeals in the oase of
Broaoh v. Garth, 50 8. W. 594, See also Williams v. State,
247 8. W, 263."

The court continues:

"The rescord disoloses that the sheriff testified on
hearing of motion for a new trial that Davis, the party
who had charge of the Jury, was not under any kingd of
bond so far &3 the sheriff kuew, but he hed besn aoting
under him as deputy sheriff, and he had requested Davis
to help him for that term of the court; that hahhsd helped
him before, ard that he had been acting as deputy sherift
of the sounty for about a month; that he had summomed wit-
nesses prior to this time, some of them about thres or
four weeks before that, end that he had performed other
duties in line with the duties of deputy sheriff for about
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a month. Ia the suthorities will be found under the title
of de¢ fasto offieers in Voluse 2, page 1845, of "Words &
Phrases®, to the effect that the facts adove stated would
bring Davis within the category of a de racto officer.™

Other Texas deoisions are found to the same effect,
but for the sake of bdrevity we shall refrain from gquoting them
here.

The Texss cases of Aulanier v. Coveraor, 1 Tex. 65);
Blewett v. Richardsom Indspendent Sohool District (Cem. App.)
240 8, W, 529; Cdem v, Sinton Independent Sohool Distriet fee..
ADPp.) 234 S. W, 1090} Martin v. Grandview Indepesdent Sochool
District, 266 8. W. 607, {(error refused); and Bréash v. Garsh,
50 8. W. 594, all hold, as we understand them, that it im not
gecessary that a bond be given in order to constitute one a de
faeto officer. ‘

Becsuse the Commissionsers Court of Grayson Counsy
during all the time sovered by your question mistakenly sup-
posed the office of County Attorney to be nonexisteat in that
County, said court 4id not f£ix any salary for the Oounty At-
torney. What then shall be the messure by whieh may be deter-
mined the amount of salary dus Mr, Ellioct as de fasto Qounsy
Attorney of Grayson OJounty while he supposed himself to be
*Criminal Distriet Astornsy"?

In our opinion No. 0-2981, writsen by Honorables Oeie
Spesr and R. W. Falirehild, Assistant Attorneys CGemneral, is waas
held on the authority of Texas Jurisprudense, Vol. 34, page 525,
that: ‘

"The court may not deny the officer any compensation
whatever, and an order attempting to 4o so is void. Uatil
the rate has been fixed by the commissioners' court, the
officer is entitled to the maximum rate specified in the
statute. . . "

We are therefors of the opinion that Mr., Elliot's
compensation as County Attormey for ths pericd mentioned in
your question will be the meximum amount that eould have been
specified by the Commiasioners Court under the statute then
spplicable to ocounties of the same population bracket ae Grayson
County.
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In eonnection with the foregolins stetement see the
following cases: Hill County v. Bauls, 134 5. 't. 267; Bastrep
County v. Heara, 70 Tex. 563, 8 S, W. 302; Baxter v. Rusk
County, 1l 3. ¥. (2d4) 648; Searey v. Wood County, 275 &, W,
719; Esulamen County v, Gaston, 273 S. W. 894; smith v. Wise
cozity. 187 8. %, 705; Xontgomery County v. Telley, 169 5, W,
1141.

4 de facto officer would be entitled to reeceive the
seRe sompensation as & de Jure officer in the same position,
{See City of Houstom v. slbers, 73 S, W. 1084; Thr v. Browa,

19) 8. #. 379)

You are thersfore advised that if Mr. Xlliot makes
any eleixm for compensstion for his services as de faoto Couaty
Attorney of Grayson County for the period mentioned in your
letter, he will be entitled to be pald same in soeordsnce with,
and measured by, the principles steted in this opinmicn.

we truat we have given you the information whieh you
desire.

Yeory truly yours
ATTORNTY GEINEPRAL 0OF TEXAS

Lotectidpz.,:
By

Ardell Williams
Assistant

0¥ ¢ P, Bleokdura
Losistant
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